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STATE v. BURR, Appellate Division, A-4603-04T1, May 8, 2007, approved for publication May 8, 2007. By Weissbard, J. Also on panel: Payne and Graves. Appealed from the Law Division, Middlesex County. (58 pages).

The Appellate Division reversed the defendant's convictions for sexual assault and for endangering the welfare of a child because he had been precluded from presenting expert evidence that he has Asperger's syndrome, which allegedly explained some of his arguably inappropriate conduct with the victim. Moreover, the tender-years exception to the hearsay rule under N.J.R.E. 803(c)(27) does not run afoul of Crawford v. Washington, insofar as it allows introduction of evidence of a victim's "testimonial" out-of-court statement, where the victim testifies in court and may be cross-examined.

Based on allegations that he had inappropriately touched a child, A.A., during her piano lessons, Franklin Jack Burr II was convicted of second-degree sexual assault and third-degree endangering the welfare of a child. Burr appealed, and the Appellate Division reversed and remanded for a new trial.

First, Burr argued that the trial court's determination to bar him from introducing evidence of his diagnosis of Asperger's syndrome denied him a fair trial. Burr argued that evidence of his mental impairment was relevant to demonstrate that did not know that it was inappropriate to have a child sit on his lap and that, by letting a child sit on his lap, he was not engaging in a pattern of manipulation and deceit that the State referred to as "grooming."

The Appellate Division concluded that the trial court had committed reversible error by excluding expert testimony regarding Burr's diagnosis of Asperger's syndrome. The appeals court concluded that N.J.S.A. 2C:4-2, which is the diminished capacity statute, and the case law that interprets it did not address the issue in this case: the admissibility of evidence of a mental condition when that evidence is not being offered to support a finding of diminished capacity. Therefore, the appeals court concluded that the trial court's focus on whether Asperger's syndrome was relevant to a diminished capacity defense was "misplaced."

Rather, the Appellate Division concluded that the admissibility of Burr's diagnosis "should have been guided by our more general rules of evidence." The appeals court concluded that the trial court had misapplied its discretion by determining that Burr's Asperger's syndrome was not relevant to any issue in this case. The appeals court concluded that the Asperger's syndrome appeared to be "highly relevant" to the fact that Burr had placed A.A. and at least one other child on his lap during piano lessons and to the inference that would be drawn from the evidence at trial. 
The appeals court concluded that evidence that Burr suffered from Asperger's syndrome and evidence that explained the manifestations of the disorder certainly could have affected the jury's view of Burr's conduct and could have negated the inference that Burr permitted young children to sit on his lap "with the purpose of grooming them for sexual abuse."

Thus, the Appellate Division concluded that the testimony from Burr's expert would have given the jury "a better understanding" of Burr's behavior, which could have negated the inference that Burr had the improper motive of seeking sexual gratification by allowing children to sit on his lap. The appeals court concluded that the trial "would have been a more fair and complete adversarial process" if the jurors had been aware that Burr's mental disability prevented him "from viewing the world as others do in terms of acceptable social interactions."

Next, Burr challenged A.A.'s videotaped statement to the Middlesex County Prosecutor's Office. The Appellate Division rejected Burr's argument that the tender-years exception under N.J.R.E. 803(c)(27) is unconstitutional on its face in light of Crawford v. Washington, 541 U.S. 36 (2004).

Under the tender-years exception to the hearsay rule, a statement by a child under the age of 12 "that relates to sexual misconduct with or against that child is admissible" (a) if the proponent of the statement provides sufficient notice of the intent to offer the statement at trial, (b) if the court finds in a pretrial hearing that the statement is trustworthy, and (c) if the child testifies at trial or if the child is unavailable as a witness and corroborating proof of the sexual abuse is offered. Crawford held that testimonial hearsay evidence may not be admitted against the defendant unless the witness is unavailable to testify and the defendant had a prior opportunity for cross-examination. 
The Appellate Division noted that the tender-years exception applies in two circumstances: when the child testifies at trial and when the child is unavailable to testify but there is corroborating proof of sexual abuse. The court found that the second circumstance did not apply because there was no claim that A.A. was unavailable. Thus, the court expressed no view on whether the "unavailable" prong of the tender-years exception survives Crawford, but it entertained "considerable doubt that it does."

However, in this case, A.A. had testified, which fell within the first circumstance, and she was available for and had been subjected to cross-examination. Therefore, the court concluded that Crawford had been satisfied. The court found that this case did not present a situation where a child takes the stand but does not remember sufficient details to provide meaningful testimony or is unable to or refuses to respond to questions on cross-examination. The court reasoned that, in such an instance, an argument could be made that the child was technically "available" for testimony but that there was no realistic opportunity for cross-examination.

Nevertheless, Burr argued that Crawford had been violated in this case because A.A. had been cross-examined only as to her trial testimony and not as to her videotaped testimony. However, the court rejected Burr's reasoning and concluded that there was no violation of the Confrontation Clause.

Furthermore, the Appellate Division rejected Burr's argument that the trial court had erred by admitting the videotaped statement at trial. The appeals court concluded that the interview was sufficiently reliable to be admissible under N.J.R.E. 803(c)(27). The court also rejected Burr's argument that the videotape should have been excluded under N.J.R.E. 403 based on the prejudicial effect of cumulative, repetitious testimony.

Finally, the appeals court concluded that allowing the replay of the videotaped interview during jury deliberations may have unduly prejudiced Burr. However, due to its reversal on other grounds, the court did not have to decide if this error alone required a new trial.
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