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Piano teacher's sex conviction reversed

Court rules trial judge erred in barring evidence of defendant's autism 

Wednesday, May 09, 2007

BY SUE EPSTEIN

Star-Ledger Staff 

The conviction of an East Brunswick piano teacher in 2004 on charges he molested a 9-year-old girl while she was his student was thrown out yesterday by a state appeals court, and a new trial was ordered. 

The three-judge panel unanimously found that the trial court judge erred in refusing to let Franklin "Jack" Burr II's attorneys introduce evidence that Burr suffered from a severe case of Asperger syndrome, a form of autism. Sufferers are usually highly intelligent but lack an appreciation of social clues. 

The appeals court ruling also vacates Burr's six-year prison sentence, which carried a mandatory five-year term before he is eligible for parole. 

"We conclude that the trial court misapplied its discretion in determining that Asperger's disorder was not relevant to any of the issues in the case," the appeals court judges wrote in a 58-page decision. 

The diagnosis and report by the psychiatrist Richard Kleinmann, who was hired by the defense to examine Burr, "was highly relevant" to explain why Burr placed two children on his lap during piano lessons, the appeals court ruled. 

The defense argued unsuccessfully to Superior Court Judge Phillip Paley in New Brunswick prior to the October 2004 trial that Burr's disorder kept him from understanding that it is inappropriate for a man to have young children on his lap. 

"The trial would have been a more fair and complete adversarial process if, in evaluating the evidence and the inferences urged by the state, jurors were aware that (Burr's) mental disability prevents him from viewing the world as others do in terms of acceptable social interactions," the judges concluded. 

Vincent Sanzone Jr. of Elizabeth, the attorney who represented Burr on appeal, said he was "delighted with the decision." 

"This case is very important and has statewide significance," Sanzone said, adding that this is the first decision in the state addressing the issues raised when a criminal defendant suffers from the Asperger's form of autism. "Too often, criminal defendants who suffer from such a malady, like Mr. Burr, are being unjustly convicted of sexual offenses and their actions perceived as criminal or inappropriate, when in fact, they just don't have the social barometer to know what is appropriate and not appropriate behavior." 

Sanzone said Burr has grown long, white hair and a long beard while incarcerated. He said Burr is in East Jersey State Prison in Avenel, where he was transferred after he was harassed in two earlier prisons. 

He said would request to have Burr released on bail pending his retrial. 

Burr was convicted Oct. 28, 2004, of sexual assault and child endangerment. 

He was arrested and charged after the 9-year-old girl's mother arrived to pick up the youngster following a lesson and found the student and teacher close together in a position the mother called "compromising." 

The child testified during the trial that Burr began slapping and squeezing her buttocks when she was 8 years old. After classes were moved from a piano store to a community center in Edison where Burr rented space, Burr would pull the girl into his lap and fondle her, the child said. 

Burr was on probation for child endangerment at the time of his arrest for purchasing inappropriate clothing -- a blouse, bra and panties -- for one of his students to wear at a recital, according to court records. 

Sue Epstein may be reached at sepstein@starledger.com or (732) 404-8085. 
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