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Teacher gets new trial in sex case

Home News Tribune Online 05/9/07

STAFF REPORT

MIDDLESEX COUNTY — An appellate court reversed the conviction of Edison piano teacher Franklin "Jack" Burr Tuesday, calling for a new trial of allegations he molested a 9-year-old girl.
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The Superior Court of New Jersey Appellate Division decided trial court Judge Phillip Paley erred when rejecting a defense request to allow a medical expert to testify that Burr suffers from Asperger's Disorder, a mild form of autism, which defense attorneys said affects Burr's appearance, body language, motion and his behavior and interaction with people.

"Evidence that defendant suffers from Asperger's Disorder and evidence that explains the manifestations of the disorder, particularly impairments in social interaction, could certainly have affected the jury's view of defendant's conduct and served to negate the inference that defendant allowed young children to sit on his lap with the purpose of grooming them for sexual abuse," said Appellate Division Judge Harvey Weissbard in a 58-page opinion.

Burr, 61, was convicted in October 2004 of second-degree sexual assault and third-degree endangering the welfare of a child for incidents allegedly occurring when the girl took lessons with Burr at East Coast Piano in Edison and later at the Jewish Community Center in Edison where Burr rented space to conduct his classes.

Since then he has been serving six years at East Jersey State Prison.

Middlesex County Prosecutor Bruce Kaplan said his office would take the case to the state Supreme Court.

"The interest of justice as well as our continuing commitment to the victim requires that we petition the Supreme Court in hopes that they will not only agree to hear the case but correct what we believe to be an error on the part of the Appellate Division," Kaplan said.

The decision means Burr now has the right to request that a court set bail, making way for his release pending a new trial or the Supreme Court's overturning of the appellate court.

Burr's attorney, Vincent J. Sanzone Jr. of Elizabeth, said he expects Burr to be free on bail by Friday.

"I'm delighted," Sanzone said. "It's a decision with statewide implications. "It's a decision about first impressions."

Sanzone applauded the ruling, which he said should have a far-reaching impact on how courts view defendants with autism.

"The jurors are sometimes misled, and they don't get the full story," Sanzone said. "This should change how we prosecute people with autism. They might appear odd and weird to some people. But you have to put it into context."

At the time of Burr's arrest in 2004, he was on probation on a 2002 endangering conviction stemming from an incident years earlier when a 12-year-old Metuchen guitar student accused him of fondling her.

Burr pleaded guilty to the endangering charge when the state agreed to dismiss a sexual-assault charge. A condition of probation at the time was that he not have unsupervised teaching sessions with girls under the age of 16.

The jury at his 2004 trial was not allowed to hear any statements about Burr's criminal history.

At trial, the defense attorneys argued the incidents involving the 9-year-old girl never happened and that the victim made up the story because she was afraid of her mother, who had instructed her to never sit on anybody's lap.

The girl testified that Burr frequently slapped and squeezed her buttocks after she started taking classes at East Coast Piano in November 2002. She said when her classes at the community center were finished, Burr pulled her up on his lap and fondled her over her panties. She said he would also fondle her when they sat at a desk together.

Defense attorneys presented five witnesses who observed the victim attempting to get on Burr's lap while he was giving piano lessons to other pupils.

They also pointed to several inconsistent statements made by both the victim and her mother.

The mother told police that when she walked in the room to pick her daughter up on the day she first confronted her daughter about Burr's behavior, that her daughter was on his lap. She testified in court that her daughter was not on his lap but close to him in a "compromising position."

She said Burr was half sitting and half standing with his arms reaching out in the direction of her daughter. Her daughter told police she was on his lap when her mother came in.

She said that her daughter told her about the incidents after she questioned her in the car during their ride home.

The defense also presented several witnesses that testified the doors to the classrooms were almost always open and that parents and pupils roamed freely in and out of the rooms.

